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Andrea L. Dooley, Arbitrator 

5111 Telegraph Avenue #273 

Oakland, CA 9609 

(510) 719-3089 

andrealdooley@gmail.com 

IN THE ARBITRATION PROCEEDINGS 

BETWEEN THE PARTIES 

BROTHERHOOD OF TEAMSTERS, LOCAL 

UNION NO. 70, 

Union, 

vs. 

DHL EXPRESS, 

Employer. 

 

([Grievant] Discharge) 

Case No.: JC7 D036-15; DHL 15-007-KS 

DECISION AND AWARD 

 

INTRODUCTION 

This dispute involves the application and interpretation of the collective bargaining 

agreement (“Agreement”) between DHL Express (“Employer”) and Brotherhood of Teamsters, 

Local Union No. 70 (“Local 70” or “Union”). Pursuant to Article 26 of the Agreement, the 

parties selected the undersigned Arbitrator to serve as the neutral panel member in this case. 

Robert Bell was appointed by the Union to serve as a member of the panel and Robert Connelly 

was appointed by the Employer to serve as a member of the panel. This matter came for hearing 

in San Leandro, California, on June 24, 2015. The parties submitted this matter to the Panel 

Arbitrator after presentation of evidence and oral arguments. 
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APPEARANCES 

For the Union: 

Dominic Chiovare, President 

Brotherhood of Teamsters Local Union No. 70 

400 Roland Way 

Oakland, CA 94621 

For the Employer: 

David Fernandez, Labor Relations Manager 

DHL Express 

47682 Kato Road 

Fremont, CA 94538 

 

ISSUE 

 Whether the Employer had just cause to discharge the Grievant [redacted]? If not, what 

shall be the remedy? 

RELEVANT CONTRACT PROVISIONS 

ARTICLE 24. DISCHARGE OR SUSPENSION 

Any employee may be discharged or suspended for just cause subject to the provisions and 

procedures contained in Article 26. 

ARTICLE 26. GRIEVANCE PROCEDURE 

Section 5. Handling of Discharges or Suspensions 

Any case pertaining to a discharge or suspension shall be handled as follows: 

(a) In all cases except theft, proven intoxication, proven gross insubordination, proven sexual 

harassment, selling or transporting illegal narcotics and/or controlled substances while on 

duty, and unprovoked physical assault on an employee, each having occurred on the job, 

an employee to be discharged shall be allowed to remain on the job without loss of pay 

unless and until the discharge is sustained under the grievance procedure. In suspension 
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cases, the employee shall be allowed to remain on the job without loss of pay unless and 

until the suspension is sustained under the grievance machinery.  

STATEMENT OF THE FACTS 

 Grievant was a 25-year employee of DHL Express in their Fremont facility. On April 14, 

2015, he was working alongside employee [Redacted], unloading a container. When they 

finished, [Redacted] moved to work unloading another container, along with two other 

employees. Grievant began unloading a different container alone. The belt along which packages 

travel was filled with packages by [Redacted] and his co-workers, making it difficult for 

Grievant to put packages on the belt.  Field Services Supervisor [DM] told Grievant that he did 

not need to unload a container and could begin processing his pallet. Grievant suggested that one 

of the employees at the first container split the belt. 

 For unknown reasons, [Redacted] responded to Grievant’s suggestions by telling 

Grievant that he was not the supervisor.  Based on video taken at the time, [Redacted] made 

numerous comments to Grievant or in Grievant’s direction, frequently stopping his own work to 

make remarks that were not recorded by the video camera (Employer Exhibit 5). After a couple 

of minutes, Grievant left his work area and stood next to [Redacted]’s container on the ball 

decking, which appeared to be an elevated platform. [Redacted] appears to be taller than 

Grievant and this allowed Grievant to be on the same level as [Redacted]. [Redacted] also 

stepped onto the platform and continued to speak. Grievant was in an open pose while slightly 

reclining on the container until [Redacted]’s remarks caused him to lean in towards [Redacted]. 

[Redacted] reported, and it appeared from the video, that Grievant’s hat brim was touching or 

nearly touching [Redacted]’s face.  
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Field Services Supervisor [TW] reported in his witness statement that “[Redacted] kept 

on instigating Grievant saying yea do your job, go do your bulk, why are you here [Grievant]? 

Grievant replied who you talking to who you think your talking to? [Redacted] said you bitch.” 

(Employer Exhibit 3). [TW] intervened and led Grievant away from the container, while [DM] 

led [Redacted] in another direction. A few seconds later, however, [Redacted] stated, according 

to witnesses, “This isn’t the fucking military” or “This isn’t the military,” which caused Grievant 

to rush towards [Redacted] and bump [Redacted] with his chest. [Redacted] fell backwards a 

couple of feet and fell to the ground. Two witnesses held the opinion that [Redacted] 

“overplayed the impact and made the resulting fall look worse than it should have been” (DM) 

and “played an act made it worse than what it seemed.” (TW). 

Grievant was asked to turn in his badge and leave the facility. He was discharged for 

Unprovoked Physical Assault on April 20, 2015. The Employer received witness statements 

from [DM], [TW], [Redacted] and employee H. The Employer did not interview Grievant but 

did review video footage from three video cameras (no audio) in the vicinity of the occurrence.  

In addition to being a long-time employee, Grievant is a veteran of the Iraq and 

Afghanistan wars and member of the Army National Guard.  

The Employer has policies which prohibit Harassment, Workplace Bullying, Intimidation 

and Violence. These policies are posted in an area to which Grievant has access and regular 

training has been provided to employees about these policies. 
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DECISION AND AWARD 

 The Employer bears the burden to demonstrate that just cause exists for the discipline 

imposed on the grievant. The just cause standard typically requires progressive discipline when 

appropriate. Typically, disciplinary action is also expected to be corrective in nature as well, if 

the circumstances warrant it. An employer need not impose progressive discipline where the 

conduct is more serious. However, when a serious charge is made against an employee it should 

be narrowly construed, because of the long-lasting effects of such an accusation on an 

employee’s career.1 

 In the present case, the Grievant has been discharged for Unprovoked Physical Assault, a 

“cardinal sin,” warranting immediate removal from the job. The Union defends the Grievant on 

the basis that, although Grievant assaulted [Redacted] by bumping his chest into [Redacted]’s 

chest, it was not unprovoked and therefore should not be the basis for discharge.  

The common understanding of “provoke” is to anger or to incite someone to take action. 

Based on observation of the incident on video, the witness statements and the testimony of the 

Grievant, there is substantial evidence to support the conclusion that Grievant was provoked by 

[Redacted]. He was angered by [Redacted]’s comments, and the personal nature of the remark 

relating to military service incited him to act impulsively.  

While the Employer’s evidence did not support a conclusion that Grievant’s physical 

assault of [Redacted] was “unprovoked,” the evidence is clear that Grievant acted 

                                                           

 

1 Bornstein, Labor and Employment Arbitration (2011), §20.01. 
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inappropriately and in violation of the Employer’s Workplace Bullying, Intimidation, and 

Violence is Prohibited policy. The policy states: 

DHL will not tolerate any type of workplace violence, including but not limited to, 

attempted, threatened or actual behavior that is intimidating or causes physical harm or 

property damage toward another employee, customer, supplier, or visitor, occurring on 

Company property or during the performance of an employee’s duties. 

In violation of this policy, Grievant acted in a physical manner that was intended to, and, 

according to [Redacted], did cause physical injury.  

 The Employer contends that even if this is not a “cardinal sin” warranting termination per 

the Agreement, this policy is “zero tolerance” and a violation of the policy warrants termination. 

“Zero tolerance” is a term that employers use to communicate the seriousness of a particular rule 

or policy, and is often invoked to justify discharge, rather than progressive discipline or 

corrective action. However, an employer can have “zero tolerance” for a particular behavior or 

conduct without terminating an employee, particularly where, as here, there are mitigating 

circumstances.  

 In the present case, the Grievant is a long time employee with no record of prior 

discipline, a long and respectable military career, and the support of his supervisors and co-

workers. By his own testimony, he is embarrassed and remorseful about the incident, and has 

apologized to everyone involved, including [Redacted]. He seems genuine in his commitment 

that this conduct will not occur in the future. Another mitigating factor is that the Employer 

terminated Grievant without interviewing him; thus, their investigation into this matter was not 

complete.  
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 Based on the facts presented, Grievant should be held accountable for his actions, but 

those actions do not warrant termination. Therefore, the grievance is sustained in part and denied 

in part. Grievant’s personnel record will reflect a five-day suspension for causing harm to a 

fellow employee. The termination is rescinded and the Grievant shall be made whole, minus the 

five-day suspension. 

 

Dated: June 25, 2015. 

 
Andrea L. Dooley, Arbitrator 

 


